CHINH PHU CONG HOA XA HOI CHU NGHIA VIET NAM

Poc lap - Tw do - Hanh phiic

S&: 148/2018/ND-CP Ha Ngi, ngéy 24 thdang 10 nam 2018

NGHI PINH
Sira @i, bb sung mdt s6 didu ciia Nghi dinh sé 05/2015/Nb-CP
ngay 12 thang 01 nim 2015 cua Chinh phu quy dinh chi tiét va
huéng din thi hanh mét s6 ndi dung ciia BY luat lao ddng

Cén cik Ludt 16 chizc Chinh phi ngay 19 thdng 6 ndm 2015;
Cdn citt BS ludt lao dong ngay 18 thang 6 ndm 2012;
‘Theo dé nghi ciia BG trucng Bé Lao dgng - Thuong bink va Xa hji;

Chinh pht ban hanh Ngh; dinh stea di, b6 sung mét sé diéu ciia Nghi
dinh so 05/2015/NB-CP ngay 12 thang 01 ndm 2015 cua Chinh phi. quy dinh
chi tiét va hudng dén thi hanh mdt s6 néi dung cua Bé ludt lao déng.

Pidu 1. Sira ddi, bd sung mot s6 diéu ciia Nghi dinh s6 05/2015/ND-CP
ngay 12 thang 01 nam 2015 ciia Chinh phua quy dinh chi tiét va hwéng
din thi hanh mdt s ndi dung ciia Bo luit lao dong

1. Stra ddi Khoan 1 Piéu 3 nhu sau:

“1, Nguoi giao két hop ddng lao dong bén phia ngudi sir dung lao dong
Ja ngudi thude mdt trong cac trudong hop sau:

a) Ngudi dai dién theo phép luat quy dinh tai didu 1é cuia doanh nghiép,
hop tac xa; ‘

b) Nguoi dimg du co quan, don vi, td chirc ¢ tu cdch phap nhén theo
quy dinh cia phép luét;

¢) Ngudai duge cic thanh vién cua hé gia dinh, t5 hop tac, tb -chirc khéc

~ khong c6 tu cach phap nhéan ty quyen 1am ngudi dai dién theo quy dinh cia .

phép luét;

d) C4 nhan tryc tiép st dung lao ddng;



e) Ngubrl dugc nguoi dai dlq:n theo phép luit quy dinh tai Diém a hojc
ngum du'ng diu co quan, don vi, t§ chirc quy dinh tai Diém b Khoan nay uy
quyén biing vin ban v& viée giao két hop ddng lao dong.”

2. Sita 481 Khoan 6, Khoan 7, Khoan 8 va Khoan 9 Didu 4 nhir sau:

“6. Ché d6 ning bic, nang luong: theo ndi dung thda thuin cua hai bén
vé diéu kién, thoi gian, mirc tién lwong sau khi nédng béc, ning lwong hoic
thoa thuén thuc hién theo quy ché clia ngucn s\t dung lao déng, théa udc lao
déng tap thé.

7. Thoi gid lam viée, thdi gier nghi ngoi: theo nodi dung thda thuin cua
hai bén hodc théa thudn thyc hién theo ndi quy lao ddng, quy ché cia ngudi
sir dung lao ddng, thda udc lao ddng tap thé va theo quy dinh cta phép luit.

8. Trang bi bao h§ lao dong cho ngudi lao déng: theo ndi quy lao ddng,
quy ché cia nguoi su' dung lao ddng, théa udc lao dong tip thé va theo quy
dinh cta phép lujt vé an toan, vé sinh lao dong.

9. Bao hiém xa héi, bao hiém thit nghiép va bao hiém y té: theo quy
dinh cia phap luat vé& lao ddng, bdo hiém x3 hdi, bao hiém thit nghiép va bao
hiém y t&”

3. Stra dbi Khoan 2 Pidy 6 nhu sau:

“2. Khi ngudi st dung lao ddng khéng c6 nhu ciu hogc ngudi lao déng
cao tudi khong cé di sirc khée thi hai bén thoa thudn chim dut hop ddng lao
doéng.”

4. B sung Khoan 4 Didu 13 nhu sau:

“4. Vigc théng bdo cho co quan quan Iy nha nuéc vé lao dong cp tinh
theo quy dinh tai Khoan 3 Diéu 44 ctia B Iuat lao d¢ng phai bing van ban
voi nhitng ndi dung chii yéu sau:

a) Tén, dia chi cila ngudi st dung lao dong va ngudi dai dién theo phap
ludt clda ngudi sir dung lao déng;

' b) Téng s lao dong; sb lao dong phai thoi viéc;
¢) Ly do ngudi lao ddng théi viéce;
d) Thoi diém ngudi lao dong thdi viée;

d) Sé tién phai chi tra trg cAp mét viée lam.”
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5. Sira @61 Khoan 3 Diéu 14 nhir sau:

_ “3. Thoi gian lam vigc dé tinh trg cdp théi viée, trg cdp mét viée lam 1a
téng thoi gian ngudi lao dong d4 lam viéc thuc té cho nguoi st dung lao déng
trir di thoi gian ngudi lao dong d3 tham gia béo hiém thit nghiép theo quy
dinh cia phdp luét va thdi gian lam viéc d8 dugce ngudi st dung lao dong chi
tré tro cép théi viée, trg cip mét viée 1am trude d6 (néu cb). Trong d6:

a) Thoi gian ngudi lao dong d4 1am viée thuc t& cho ngudi st dung lao
dong bao gdm: thdi gian ngudi lao dong d4 lam viée thuc t& cho ngudi st
dung lao dong theo hop ddng lao ddng; thoi gian dugc ngudi sir dung lao
dong cir di hoc; théi gian nghi hudng ché d6 6m dau, thai san theo quy dinh
ctia phdp ludt v& bao hiém xa hoi; thoi gian nghi viéc dé diéu tri, phuc hdi
chite ning lao ddng khi bi tai nan lao dong, bénh nghé nghiép ma dugc ngudi
sir dung lao ddng tra luong theo quy dinh ciia phép ludt vé an toan, vé sinh lao
déng; thoi gian nghi hang tuin theo Piéu 110, nghi viéc hudng nguyén luong
theo Piéu 111, Piéu 112, Piéu 115 vi Khoan 1 Diéu 116 cta B$ lujt lao
dong; thoi gian nghi viée dé hoat ddng coéng doan theo quy dinh ctia phép luat
v& cong doan; thdi gian nghi viéc dé thue hién nghia vu cong dan theo quy
dinh ciia phép luit ma dugc ngudi st dung lao ddng tra luong; thoi gian phai
ngumng viéc, nghi viéc khong do 16i cha ngudi lao d6ng; thoi gian bi tam dinh
chi cong viéc theo Piéu 129 ciia B luat lao dong.

b) Thoi glan ngudi lao ddng d4 tham gia bao hiém thét nghiép bao gbm:
Thoi gian nguoi sir dung lao dong di dong bao hiém thit nghiép, thoi gian
dugc tlnh la thoi glan d3 dong bao hiém thit nghiép theo quy dinh cia phap
luat v& bao hiém thét nghiép, thoi gian ngudi sir dung lao d4ng d4 chi trd cing
Iac véi ky tra lucmg ctia nguoi lao ddng mot khoén tién tuong duong véi mirc
dong bao hiém thét nghiép theo quy dinh clia phép luat v& lao ddng, bdo hiém
thit nghiép;

¢) Thoi gian 1am viée dé tinh trg cip théi viée, tro cAp mét viéc lam ctia
ngudi lao ddng dugc tinh theo ndm (du 12 thdng); trudng hop cé thang 1€ thi

tir ¢ 01 thang dén dudi 06 théng duoc tinh bing 1/2 nim; tir 4G 06 thang trd

1én dwoc tinh bang 01 nim lam viéc.”
6. Bai bé Khoan 5 Piéu 14.
7 Sua d5i Khoan 6 Diéu 14 nhu sau:

“5 Kinh phi chi tra trg cAp théi viéc, tror cAp mét viéc 1am dugc hach
toan vao chi phi san xuét, kinh doanh hoic kinh phi hoat dong ctia nguoi su
dung lao déng.”




8. Bd sung Piéu 14a sau Piéu 14 nhu sau:

“Pidu 14a. Thoi han thanh toin quyép lgi clia ngudi sir dung lao
déng va ngudi lao ddng khi chim dirt hop déng lao ddng

Trong thdi han 07 ngdy lam viée, ké tir ngdy chdm dit hop dong lao
dong, nguol sir dung lao dong va ngudi lao dong c0 trach nhiém thanh toén
ddy du céc khoan cé lién quan dén quyén loi ctia mdi bén. Truo‘ng hop dic
biét, thoi han thanh todn c6 thé kéo dai nhung khéng duoc qui 30 ngay, ké tir
ngay chdm dit hgp dbng lao dong, thudc mot trong cac trudmg hop sau:

1. Ngudi sir dung lao d6ng khong phai 1a c4 nhan chim dit hoat dong;

2. Ngudi sir dung lao dong hodc ngudi lao dong gap thién tai, hoa hoan,
dich hoa hodc dich bénh truyén nhiém nguy hiém;

3. Ngudi st dung lao ddng thay ddi co cu, cong nghé hodc 1y do kinh té
theo Diéu 44 cia B6 luat lao dong hodc sap nhép, hop nhét, chia, tich doanh
nghiép, hop tac x4, chuyen quyén s& hiru, quyén sir dung tai sin theo Pidu 45
cua Bé luit lao ddng.”

9. Stra dbi Khoan 2 Pidu 26 nhu sau:

“2. Tién luong lam cén cr dé tra cho ngudi lao ddng trong ngay ngh1
hang nam tai Piédu 111; ngay nghi hing nam tang thém theo thim nién lam
viée tai Didu 112; ngay ngh1 1, tét tai Pifu 115 va ngay nghi vi€c riéng c6
huéng Iuong tai Khoan 1 Dleu 116 ciia B§ lujt lao ddng 1a tién lrong theo
hop ddng lao dong chia cho s ngay 1am viéc binh thudng trong théng theo
quy dinh cia ngudi sir dung lao ddng, nhin véi sb ngay nguoi lao dong nghi
hing nim, ngh1 hing nim ting thém theo thidm nién lam viéc, nghi 18, tét,
nghi viéc riéng c6 hudéng luvong,”

10. B4 sung Diéu 26a sau Pidu 26 nhu sau:

“Bidu 26a. Tién lwong lam ciin cir boi thwong khi don phuwong chim
dirt hop ddng lao ddng trai phap luét

Tién lwong 1am cén ct bdi thuong khi don phuong cham dut hop ddng
lao ddng trdi phdp ludt theo quy dinh tai Khoén 5 Piéu 42 hodic Khoan 2
Piéu 43 cia B luat lao dong 1a tién luorng theo hop ddng lao dong tai thoi
diém ngudi sir dung lao dong hodc ngudi lao dong don phuong chdm dit hop
dong lao dong trai phép luat.”

11. Stra dbi Khodn 2, Khoan 3 Diéu 28 nhu sau:

“2. Khi nhén dugc day i hd-so ding ky ndi quy.lao dong, co.quan quin
1y nha nudc vé lao dong cap tinh x4c nhin ngay, thang, nim t1ep nhén hé so
ding ky ndi quy lao déng cua ngudi sir dune lao done.



<

3. Trong thoi han 07 ngay lam viée, ké tir ngdy nhan dugc hd so dang ky
ndi quy lao ddng, trudng hop n01 quy lao dong c0 quy dinh trai véi phap luat
thi co quan quan 1y nha nuédc vé& lao dong cap tinh thdng bdo cho nguoi st
dung lao ddng biét va huéng din ngudi sir dung lao dong sira d6i, b sung va
déng ky lai ndi quy lao dong.”

12. Stra d6i Diéu 30 nhu sau:
“Pi¢u 30. Trinh tw xir ly ky luit lao dong

Trinh ty xtt ly ky ludt lao d6ng tai Pidu 123 cia Bo luét lao dong dugce
quy dinh nhu sau:

1. Khi phat hién nguon lao déng ¢6 hanh vi vi pham ky lugt lao dong tai
thoi diém x4y ra hanh vi vi pham, ngudi st dung lao dong tién hanh 18p bién
ban vi pham, théng bio dén tb chirc dai dién tap thé lao dong tai co sé; cha,
me hodc ngudi dai dién theo phap ludt trong trudng hop ngudi lao déng 1a
ngudi duéi 18 tudi d tién hanh hop xir Iy ky lut lao dong.

2. Truong hop ngudi sit dung lao déng phat hi€én hanh vi vi pham ky
luat lao dong sau thoi diém hanh vi pham dd xay ra, ¢ di can cit chimg

. minh duge 181 ciia ngudi lao ddng va trong thai hiu xir ly ky luét thi thuc

hién nhu sau:

a) Ngudi st dung lao ddng théng bao ndi dung, thoi gian, dia diém cude
hop xur 1y ky luat lao dong dén thanh phin tham dy quy dinh tai diém b, ¢
khoan 1 Piéu 123 cia B6 luat lao ddng, dam bao céc thanh phan nay nhéan
dugc thong béo truée khi dién ra cude hop va tién hanh cude hop xir ly ky luét
lao dgng khi c6 sy tham gla ctia c4c thanh phén théng béo.

b) Khi nhén duogc thdng béo cua ngum st dung lao dong, trong thm han
t6i da 03 ngay lam viéc k& tir ngay nhén dugc thong béo, thanh phén tham duy
quy dinh tai diém b, ¢ khoan 1 Didu 123 ciia B¢ ludt lao déng phai x4c nhin
tham du cudc hop. Trudng hop khéng tham du phai théng bdo cho ngudi sir
dung lao ddng va néu rd ly do.

Truong hop mét trong céc thanh phin quy dinh tai didm b, ¢ khoan 1
Diéu 123 ctia B6 lut lao déng khong xéc nhén tham dy cugc hop, hoic néu ly
do khong chinh déng, hofc d& xac nhén tham du nhung khéng @én hop thi
ngudi st dung lao déng vAn tién hanh x 1y ky lujt lao dong.

3. Cuc‘)c hop xtt Iy ky ludt lao d6ng phai duoc 1ap thanh bién ban va duge . -

thong qua cdc thanh vién tham du trude khi két thic cudc hop. Bién ban phai -
cb ddy di chit ky cta céc thanh vién tham-du cudc hop. Trudong hgp modt

trong céc thanh vién da tham dy cudc hop ma khong ky vao bién ban thi phai
ghi 13 ly do.



4. Ngudi giao két hop ddng lao dong bén phia ngudi s dung lao dong
1a ngudi c6 thdm quyén ra quyét dinh x\r Iy ky luat lao dong dbi véi nguoi
lao dgng.

5. Quyét dinh xtt Iy ky luat lao dong phéi dwoc ban hanh trong théi
han cta thoi hiéu xir 1y ky luét lao ddng hodc thdi han kéo dai thoi hiéu xur Iy
ky luat lao dong theo Diéu 124 cuia B$ Iust lao ddng. Quyét dinh xir Iy ky
ludt lao ddng phéi dugc giri d€n ngudi lao ddng, cha, me hodc ngudi dai dién
theo phép ludt ciia ngudi duéi 18 tudi va tb chirc dai dién tap thé lao déng tai
co 56.”

13. Stra ddi Khoan 1 Pidu 31 nhu sau:

“1. Nguoi sir dung lao dong 4p dung hinh thitc xtr 1y ky luét sa thai trong
truong hop ngudi lao ddng tur y bé viée ma khong cé ly do chinh dang quy
dinh tai Khoéan 3 Diéu 126 ciia B9 luit lao déng nhuw sau:

a) 05 ngay lam viéc cong don trong khodng thoi gian t6i da 01 thing
(30 ngay), ké tir ngay ddu tién ty ¥ bé viéc;

~ b)20 ngay lam viéc cong ddn trong khoing thoi gian téi da 01 nam
(365 ngay), ke tir ngay dau tién tu y bo viée.”

Diéu 2. Hiéu hyre thi hanh
1. Nghi dinh nay c6 hiéu hyc thi hanh tir ngdy 15 thédng 12 nim 2018.

2. Bai bo Diéu 7 va Khoan 1, Khoan 3 Didu 10 Théng tir s 47/2015/TT-
BLDTXH ngay 16 thing 11 nim 2015 clia B trwdng Bd Lao d6ng - Thuong
binh va Xa hoi huéng din thyc hién mot sé didu vé hop ddng lao déng, ky
luat lao ddng, trach nhiém vét chat cita Nghi dinh s 05/2015/NP-CP ngay 12
thang 01 ndm 2015 cta Chinh phu quy dinh chi tiét va huéng dan thi hanh
mot sd ndi dung ciia B9 luit lao ddng.

3. Trudmg hop hop dong lao ddng chim dut truée ngdy Nghi dinh nay c6
hiéu lyc thi hanh ma ngudi sit dung lao d6ng chua tinh tra tro cép thoi viée
hoc trg cip mét viéc 1lam cho nguodi lao dong thi thoi gian 1am viée thue té
cho ngudi st dung lao ddng 1dm c&n cit tinh trg cép théi viée, tro chp mat viéc
lam dugc x4c dinh theo vin ban quy pham phép luit hién hanh tai thoi didm
hop ddng lao dong chim dit.

4. Trudng hep hop ddng lao ddng cé hidu luc trudc ngay B9 luit lao
déng ndm 2012 c6 hiéu hre thi hanh ma hop déng. lao dong ¢6 thda thuin thoi
gian thy viéc thi thdi gian lam viéc thyuc € cho ngudi sir dung lao’ dong 1am
can cit tinh trg-cdp théi viée, tro cip mét viéc 1am bao gdm’'ca thoi gian thir

-viéc trong hop dong lao dong.



Diéu 3. Trach nhiém thi hanh

Bo truong, Thu trudéng co quan ngang b6, Thu trudng co quan thude
Chinh pht, Chi tich Uy ban nhén dan tinh, thanh phd tryc thuge trung wong
vA che co quan, td chirc, doanh nghiép, hop tic x& va ca nhén ¢o lién quan
chiu trach nhiém thi hanh Nghi dinh nay./. .

Noi nhin:
- Ban Bi thu Trung wong Dang;
- Thii tuéng, c4c Phé Thi twéng Chinh phu;
- Cac bg, co quan ngang bd, co quan thudc Chinh pht;
- HDND, UBND céc tinh, thanh phd tryc thude trung we
- Vin phong Trung vong va cic Ban cla Pang;
- Vin phong Téng Bi thur;
- Vin phong Chu tich nudc;
- Héi ddng dan toc va cac Uy ban ciia Quéc héi;
- Viin phong Quéc hdi;
- Tda 4n nhan dan tdi cao;
- Vién kiém st nhan dén t8i cao, .
-Kiém todn nha nu6c; , Nguyén Xuin Phic
- Uy ban Gidm sat tai chinh Quoc gia;
- Ngén hang Chinh séch xa hoi;
- Ngan hang Phat trién Viét Nam;
- Uy ban trung wong Mt trdn T8 quéc Viét Nam;
- Co quan trung uong, ciia cac doan thé;
- Céc tip doan kinh té, tdng cong ty nha nuwdc;
_ VPCP: BTCN, c4c PCN, Tro ly TTg, TGD Céng TTDT,
cac Vu, Cuc, don vi trye thude, Cong bdo;
- Luu: VT, KGVX (2). = 2%




